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RECOMMENDED DECISION AND ORDER
ON REMAND

On May 17, 1999, the U.S. Department of Labor’s Office of Federal Contract Compliance
Programs (“ OFCCP”’) filedanadminigtrative complaint dlegingthat Beverly Enterprises, Inc. (“ Defendant”)
had failed to comply withits contractua obligations by refusing to submit to OFCCP the writtenaffirmetive
action programs for the company’ s Fort Smith, Arkansas, headquarters. OFCCP requested expedited
hearing procedures pursuant to 41 C.F.R. 860-30.31 et seg. OnJuly 22, 1999, | issued a Recommended
Decisonand Order finding that Defendant had violated its obligations under the federa programs at issue.
Defendant filed exceptionsto the Recommended Decisonand Order and the Adminigtrative Review Board
(“ARB") issued a Find Decison and Order on September 1, 1999. The ARB affirmed my finding that
Defendant had violated itsobligations. Upon appeal to the U.S. Digtrict Court for the Digtrict of Columbia,
these findings were affirmed and the case was remanded inorder to determine whether Defendant and its
subgdiaries are a Sngle entity so that the subsdiaries may be sanctioned for the actions of the parent
company. Beverly Enterprises, Inc. v. Herman, Civ. A. No. 99-2408 (RMU)(D.D.C. August 24, 2000)
(Memorandum Opinion).

OFCCP served Defendant withinterrogatoriesand requests for production on August 16, 2001.
On August 22, 2001, Defendant responded with aletter refusing to comply based on grounds that such
discovery is not permitted under the expedited hearing procedures. OFCCP filed a motion requesting
remova from expedited hearing procedures. On September 6, 2001, | granted OFCCP' s motion and
ordered the case to proceed under conventional rather than expedited hearing procedures.



On October 9, 2001, OFCCPfiledaMoationto Compel Defendant to answer interrogatories and
producedocumentsthat were requested indiscovery. Attached to the Motion to Compel wasaletter from
Defendant dated October 9, 2001, wherein Defendant declined to comply withdiscovery propounded by
OFCCP asserting the discovery propounded by OFCCP wasinviolationof the provisons for expedited
procedures. No other objectionswere madeto the proposed discovery. On October 10, 2001, the Court
granted the Motion to Compel. On October 10, 2001, Defendant, while noting that it had received the
Motion to Compd, dated that it “must respectfully continue to decline to comply with OFCCP's
propounded discovery.”

OnOctober 11,2001, OFCCP filedaMotionfor Sanctions and a M otion for Summary Judgment.
On October 26, 2001, Defendant filed a response thereto.

SANCTIONS

OFCCP requeststhe Court to enter anorder finding that Defendant’ srefusal to provide responses
on the “gngle entity” issue creates a “ presumption that the answer, if given, would be unfavorable’ to
Defendant, and therefore, Defendant and dl of itssubsidiariesare asngle entityfor purposesof debarment.

29 C.F.R. 818.6(d)(2) of the Office of Adminidrative Law Judges Rules of Practice and
Procedures provides:

If a party ... fals to comply ... with an order, induding, but not limited to, an order for ... the
production of documents, or the answering of interrogatories, ... the adminigrative law judge, for
the purpose of permitting resol ution of the rlevant issues and dispositionof the proceeding without
unnecessary delay despite suchfallure, may take such action in regard thereto asisjudt, including
but nat limited to the following:

(i) Infer that the ... document or other evidence would have been adverse to the non-
complying party;

(i) Rule that for purposes of the proceeding the matter or matters concerning which the
order ... was issued be taken as established adversdly to the non-complying party;

(v) Rule... that a decision of the proceeding be rendered againg the non-complying party



| have reviewed the interrogatories and request for production that OFCCP has served on
Defendant. | find dl the requested information relates to the issue on remand --whether Defendant and its
subgdiariesareasingle entity. In falling to provide the requested information, Defendant has violated the
order of the Court.

OFCCP requeststhe Court to enter an order finding that Defendant’ srefusal to provide responses
on the “gngle entity” issue creates a “ presumption that the answer, if given, would be unfavorable” to
Defendant, and therefore, Defendant and dl of itssubsidiaries are a sngle entity for purposes of debarment.
Under the circumstance, | find that the appropriate remedies are those set out in29 C.F.R. §18.6(d)(2)(i)
and (ii).! Therefore, | find that the requested responses, if given, would have been adverse to the
Defendant on the angle entity/single employer issue. | dso find that the requested responses, if given,
would have been adverseto the Defendant onthe collaterd estoppel issue concerning the parent/subsidiary
relaionship. For purposes of this proceeding, dl matters concerning the relationship between Defendant
and its subsidiaries will be taken as established adversely to Defendant.

COLLATERAL ESTOPPEL

The Digtrict Court affirmed the order upholding OFCCP' s procedures, however, remanded the
case to determine whether Defendant and its subsidiaries should be consdered a single entity so that the
subgsdiaries could be sanctioned for the actions of the corporate parent. OFCCP asserts the remanded
issue has dready beenfuly litigated and decided in proceedings before the National L abor Relaions Board
(NLRB) and the lega doctrine of collateral estoppel applies.

It is appropriate to apply the doctrine of collatera estoppel when an adminigtrative agency acted
inajudicial capacity and resolved disputed issues of fact properly before it which the parties had an
adequate opportunity to litigate. Courts apply afive-factor test to determine whether preclusive effect will
be givento the prior fact finding: (1) the party inthe firgt action must be the same or inprivity withthe party
inthe second action againgt whom collaterd estoppel is sought; (2) there must be anidentity of issues; (3)
the parties must have had a sufficient opportunity to litigate the issuesinthe administrative proceeding; (4)
the issuesto beestopped must have been actudly litigated and determined inthe adminidrative proceeding;
and (5) the findings on the issues to be estoppd must have been necessary to the adminidrative decison.
The burden of proving dl the elements of collateral estoppd rests with the party relying on the prior
adjudication. Pantex Towing Corp. v. Glidewdll, 763 F.2d 1241 (11™ Cir. 1985).

laackRr 860-30.15(j) authorizes the Administrative Law Judge to impose similar sanctions against a party
failing to obey an order compelling discovery.
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Background of prior litigation

INn1991, acomplaint wasissued againgt Beverly Cdifornia Corporation F/K/A Beverly Enterprises
dleging unfair labor practicesat agroup of 17 nurang home facilities Beverly Cdl. Corp., 326 NLRB No.
29, a 173(1998) (Beverly 11). The complaint aleged that Beverly California Corporation and itsnursng
home operating divisons, regions, whally-owned subsdiaries, and individua facilities condtituted asingle
integrated bus ness operation and a sngle employer within the meaning of the National L abor Reaions Act.
Beverly Cdifornia Corporation denied single-employer status.? At hearings held over a16 monthperiod,
Beverly CdiforniaCorporation contested the sngle employer dlegations. ALJ Donndly found that Beverly
Cdifornia Corporation is a Cdifornia corporation, formerly known as Beverly Enterprises, which ether
owns, manages, or leases approximately 846 nurang homesin 34 states and the Didtrict of Columbia. As
aresult of a merger in 1987, it became part of Beverly Enterprises, Inc., a holding company with other
haldings in the hedth careindustry. 1n 1989, Beverly Cdifornia Corporation’s corporate headquarters
relocated to Fort Smith, Arkansas. Overall responsihility for corporate operations resides in the Board
Chairman and CEQO, David Banks.

ALJDonndly concluded that dl of the criteria set out inRedio & TelevisonBroadcast Technicians
Loca 1264 v. Broadcast Services of Mobile, Inc., 380 U.S. 255 (1965), had been met and the record
fully supported the conclusion that Beverly Cdifornia Corporationand itssubordinate entitiesareasngle-
integrated enterprise, and a single employer withinthe meaning of the Nationa Labor Relations Act. ALJ
Donnelly recommended corporate-wide sanctions.

In 1993, another complaint was issued agang Beverly Cdifornia Corporation F/K/A Beverly
Enterprisesregarding unfair labor practices at another group of nurang home facilities. Beverly Cd. Corp.,
326 NLRB No. 30, at 242 (1998) (Beverly I11). ALJ Cullen took notice of and received the testimony
and exhibits from Beverly 11 concerning the single-employer issue for purposes of deciding the issue in
Beverly 111. ALJCullen aso took additiond testimony and received exhibitsin Beverly 111 concerning the
sngle-employer issue. Asdid ALJDonndly in Beverly 11, ALJ Cullen laid out extensive findings of fact
concerning the single-employer issue. ALJ Cullen found the evidence presented in Beverly |1 and Beverly
111 “concerning single-employer status overwhemingly demonstrates that Respondent isasingle employer
within the meaning of the Act.”

2 |n an earlier unfair labor practice case before the NLRB, Beverly California Corporation admitted it was a
single employer with all its operating divisions and individual facilities. Beverly Cal. Corp., 310 NLRB No. 37, at 222

(1993) (Beverly 1).
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Beverly Cdifornia Corporation appeded both cases to the NLRB. The NLRB issued orders
upholding the AL Js findings on the single-employer issue and issued a corporate-wide cease-and-desist
order in Beverly I11, 326 NLRB No. 30, at 232.

On September 13, 2000, the Court of Apped s for the Seventh Circuit ruled that the NLRB was
entitled to issue a corporate-wide cease-and-desist order againgt Beverly Cdifornia Corporation. The
Court observed that the NLRB ALJs had specificdly held, over Beverly Cdifornia Corporation’'s
objection, “that Beverly is a angle employer, a Ingle integrated enterprise with a unified labor relaions
policy.” Although noting that Beverly did not raise the single-employer issue on appedl, the Court noted
that the AL Js “found the evidence on this point to be overwhelming, and we agree.” Beverly Cal. Corp.
v. NLRB, 227 F.3d 817, 828 (7™ Cir. 2000).

In Beverly Hedlth and Rehabilitation Services, Inc., 328 NLRB No. 122 (1999) (Beverly V) the
Generd Counsdl requested the AL J to takejudicid notice of the Board' sdecisonsinBeverly |, 11 and 111
that Beverly was a sngle employer. Congstent with the finding in Beverly 111, the ALJ found “that
Respondent Beverly isa single employer.” This finding was affirmed by the Board.

The party in the first action must be the same or in privity with the party in the second
action against whom collateral estoppel is sought

For collatera estoppel to gpply, Beverly Cdifornia Corporation must be the same or inprivity with
Defendant, Beverly Enterprises, Inc.  The prevailing law recognizes that subsdiaries are sufficiently
identified with their parents to satisfy the “in privity” requirement for purposes of resjudicataor collatera
estoppel. PanAm. Match, Inc. v. Sears, Roebuck & Co., 454 F.2d 871, 874-875 (1% Cir.), cert. denied,
409 U.S. 892 (1972). For that reason, a parent is bound by afinding againg asubsdiary in aprior suit.
United States v. Texas, 158 F.3d 299, 306 (5" Cir. 1998). (The Paintiff contended that “[t]he
parent/subsidiary relationship of ICA and ISA, though potentidly relevant, is not dispositive” The Fifth
Circuit found this contention unpersuasivein light of the court’s clear holdings to the contrary.) Jefferson
Sch. of Soc. Scis v. Subversive Activities Control Bd., 331 F.2d 76, 82 (D.C. Cir. 1963) (recognizing
that subsidiary corporation is hed to be in privity with its parent with repect to the common corporate
business).®

3 The privity requirement for purposes of resjudicata or collateral estoppel is not the same as the guidelines
developed by the Secretary of Labor for determining whether a parent and subsidiary are to be considered as a
single entity for purposes of developing an affirmative action program. Therefore, Defendant’ s argument that Judge
Urbina rejected the parent/subsidiary theory for purposes of collateral estoppel is misplaced.
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Based on Defendant’ s refusd to comply with this Court’ s discovery orders, | find that Beverly
Cdlifornia Corporation and Beverly Hedth & Rehabilitation Services are subsdiaries of Beverly
Enterprises, Inc. and that the NLRB litigation was amatter of commoncorporate business. Accordingly,
for purposes of collateral estoppel, | find Beverly Cdifornia Corporation and Beverly Hedth &
Rehahilitation Servicesin privity with Beverly Enterprises, Inc.

Asnoted by the Judge Urbina, the record contains some evidence suggesting a closelink between
Defendant and itssubsidiaries. SeeR. at 974-975 (Defendant’ svicepresident Sating it owns and operates
the subsidiaries; R. at 713-36 (contract includes both the Defendant and its subsidiaries); R. at 834-836
(plantiff and subgdiaries share abuilding). An examination of the previous Beverly cases points to other
close links between Defendant and its subsidiaries, in particular Beverly Cdifornia Corporation. David
Banksisthe Board Chairmanand CEO of Beverly Cdifornia Corporation. Theindant case wasinitiated
by aletter to David Banks, identified asthe CEO of Defendant. (R. 702). The origina contract in the
indant case ligs the contractor as Beverly Hedth & Rehabilitation Services. The contract lists the Fort
Smith, Arkansas, address— Attn: Mr. Jeff Hutton, Vice President, Finance & Reimbursement. (R. 713).
The contract acknowledges that Respondent is a common parent of Beverly Hedlth & Rehabilitation
Services (R. 726). The contract defines “common parent” asa *“corporate entity that owns or controls
an dfiliated group of corporations that files its Federal income tax returns on aconsolidated basis, and of
whichtheofferorisamember.” (R. 725). The contract waslater modified to extend the contract for option
year two to September 1, 1999. The modification lists the contractor as Beverly Enterpriseswith the Fort
Smith, Arkansas, address and “Attn: Jeff E. Hutton.” (R. 714).

As noted previoudy, in Beverly Health and Rehabilitetion Services, Inc., 328 NLRB No. 122
(1999) the AL Jwas requested to takejudicid notice of the Board' sdecisionsin Beverly 1, 11 and |11 that
Beverly wasasngle employer. Condgtent with thefindingin Beverly 111, the ALJ found “that Respondent
Beverly isasngle employer.” Thisfinding was affirmed by the Board.

Based on the entirety of the record, | find that, despite the name differences and technica legd
digtinctions, that Beverly Enterprises, Inc., Beverly Hedth and Rehabilitation Services, Inc., and Beverly
Cdifornia Corporation are ater egos of each other. Given the identity of business purpose, corporate
headquarters and high level management, | find that Defendant was not only on notice of the earlier
litigation, but was represented by its ater ego in thet litigation.

There must be an identity of issues between the previous cases and the instant case

Defendant asserts the NLRB casesfail to satidfy the collateral estoppel requirement that OFCCP
demondrate the identical nature of the issue adlegedly resolved in the prior litigation and the issue in the



indant case. However, contrary to Defendant’ sargument, theissues need not beidentical, there need only
be anidentify of issues. It has beenhdd suffident if the dams closdy resemble each other and are virtudly
the same dlegations. Theissuein the present suit must be “in substance the same”’ asthat decided in the
previous litigation. Montanav. United States, 440 U.S. at 155, 99 S.Ct. at 974-75; See also Connors
v. Tanoma Min. Co., Inc. 953 F.2d 682 (D.C. Cir. 1992) (“in substance the same’); Schneider v.
L ockheed Aircraft Corp., 658 F.2d 835 (D.C. Cir. 1981) (“ subgtantidly the same”’); InRe Imperia Corp.
of America, 92 F.3d 1503 (9" Cir. 1996); cf. Gould v. Mossinghoff, 711 F.2d 396 (D.C. Cir. 1983)
(“identica” comparing to patent infringement litigation where identity of issues requirement is narrowly
interpreted).

Inlight of Defendant’ sfailureto comply withthisCourt’ sorder regarding discovery, Defendant will
not be heard to challenge OFCCP s assertion that Beverly Hedth and Rehabilitation Services, Inc., isa
subsdiary of Beverly Enterprises, Inc. and a Sster corporation to Beverly Cdifornia Corporation. The
propounded discovery was directed to resolving the issue concerning the interrelationship between the
various Beverly corporations. In Beverly 1V (which involved Beverly Hedlth and Rehabilitation Services,
Inc.) ALJ Carsonfound that “ Congstent withthe finding of Beverly 1117 (which involved Beverly Cdifornia
Corporation) “that Respondent Beverlyisasngle employer.” Certainly ALJ Carsonhad resolved the Sngle
employer issue up to the level of Beverly Hedthand Rehatiilitation Service, Inc. GivenDefendant’ sfalure
to answer the propounded discovery and my previous finding that Defendant Beverly Hedth and
Rehahilitation Services, Inc., and Beverly Cdifornia Corporation are the alter egosof eachother, | find the
sngle employer issue as addressed in the previous Beverly casesisin substance the same astheissuein
the instant case.

The parties must have had a sufficient opportunitytolitigatetheissuesin the previous
The Bevaly |1 and Beverly 111 complaints aleged sngle-employer status and Beverly denied such

datus. It isobvious from the decisons and | find that Defendant had a suffident opportunity to litigate the
sngle-employer issue in the previous cases.

The issues to be estopped must have been actually litigated and determined in the
previous case

| find the Single-employer issue was vigoroudy litigated in the NLRB proceedings and the NLRB
reached afind decisononthisissue whenit affirmed the findings of the AL Js on the Sngle employer issue.



Thefindingson the issuesto be estoppel must have been necessary tothe administrative
decision.

Thefindings onthe single-employer issue were necessary inorder to determine whether the NLRB
could issue and enforce a corporate wide cease-and-desist order and require posting of noticesat Beverly
fadilities. | find the findings on the sngle-employer issue were necessary in the NLRB litigation.

| find that the doctrine of collaterd estoppel applies. Accordingly, | find that Defendant and its
subsidiaries are asingle entity and that a corporate wide remedy is gppropriate.

SINGLE EMPLOYER

Even if the doctrine of collatera estoppel did not apply, based onthe record now beforeme, | find
that Defendant and its subsidiaries should be considered a single entity so that the subsidiaries could be
sanctioned for the actions of the corporate parent. Applying the five-factor test established by the
Secretary of Labor, | find the subsidiaries were adequately represented by Defendant in the OFCCP

litigetion.
The parent and subsidiaries have common ownership

| find that the requested discovery responses, if given, would have been adverse to the Defendant
on the angle employer issue. Asit relates to common ownership, Interrogatories 2-4 specificaly seek
information concerning the ownership of Defendant and its subsdiaries. | find that the responsesto dl the
interrogatories and requestsfor productiongenerdly, and the responsesto Interrogatories 2-4 specificaly,
would have disclosed that Defendant and its subsidiaries have a common ownership.

The parent and subsidiaries have the same directors and/or officers

| find that the requested discovery responses, if given, would have been adverse to the Defendant
onthe angle employer issue. Asit rdatesto common directorsand officers, Interrogatories 5-6 specificaly
seek information concerning the directors and officers of Defendant and its subsidiaries. | find that the
responses to al the interrogatories and requests for production generaly, and the responses to
Interrogatories 5-6 specificaly, would have disclosed that Defendant and its subsdiaries have the same
directors and officers.

The parent has de facto control of the subsidiaries

| find that the requested discovery responses, if given, would have been adverse to the Defendant
on the angle employer issue. Asit rdaesto de facto control of its subsidiaries, Interrogatories 12-15
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specificaly seek information concerning the Defendant’ s control of itssubsidiaries. | find that theresponses
todl the interrogatories and requests for productiongenerdly, and the responsesto Interrogatories 12-15
specificaly, would have disclosed that Defendant has de facto control of its subsidiaries.

Thepersonnel policiesof the parent and the subsidiaries emanatefrom acommon source

| find that the requested discovery responses, if given, would have been adverse to the Defendant
on the single employer issue. Asit relatesto whether personnd policies of Defendant and its subsdiaries
emanate fromacommonsource, Interrogatories 7-11 and 17-37 specificaly seek information concerning
the personnd policies of Defendant and its subsidiaries. | find that the responses to dl the interrogatories
and requests for production generdly, and the responses to Interrogatories 7-11 and 17-37 specifically
would have disclosed that the personnd policies of Defendant and its subsidiaries emanate fromacommon
source.

The operations of the parent and the subsidiaries are dependent on each other

| find that the requested discovery responses, if given, would have been adverse to the Defendant
on the angle employer issue. Asit relates to whether the operations of the parent and the subsdiariesare
dependent on each other, Interrogatories 38-47specificaly seek information concerning thisissue. | find
that the responses to dl the interrogatories and requests for production generdly, and the responses to
Interrogatories 38-47 specificaly, would have disclosed that the operations of Defendant and its
subsidiaries are dependent on each other.

Accordingly, | find the Defendant and its subsidiaries are one entity under the five-factor test
established by the Secretary of Labor and that the subsidiaries were adequately represented by the
Defendant at the hearing. | find the Defendant and its subsidiaries may be consdered one entity for
purposes of debarment.

RECOMMENDED ORDER
Based on the foregoing, | recommend that the Secretary enter the following order:
1. Beverly Enterprises, Inc., and its subsdiaries are ORDERED to cease and desist from violaing

Executive Order 11246, Section 503 of the Rehabilitation Act of 1973, and the affirmative action
provisons of the Vietham Era Veterans Readjustment Assistance Act.



2. Beverly Enterprises, Inc., and itssubsidiariesare ORDERED, no later than 30 days from the issuance
of this Order, to cease and desist from denyingthe Office of Federal Contract Compliance Programs, U.S.
Department of Labor, access to its AAPs and supporting documentation and its premises a Fort Smith,
Arkansas, to conduct an on-dite corporate management review, induding interviews and inspection of
records and other materids as may be rdevant and materid to verifying Beverly's compliance status.

3. Should Beverly Enterprises, Inc., and its subsidiaries fail to comply withthis Order withinthirty days of
itsissuance, it isfurther ORDERED that the present government contracts and subcontracts of Beverly
Enterprises, Inc., and itssubsidiaries, be canceled, terminated, or suspended, and that Beverly Enterprises,
Inc., and its subsidiaries be declared ineligible for further contracts and subcontracts, and from extenson
or modification of any existing contracts and subcontracts, until such time that it can satisfy the Secretary
of Labor or her designee the Deputy Assigant Secretary for OFCCP, that it is in compliance with the
provisons of Executive Order 11246, Section 503 of the Rehabilitation Act of 1973, the affirmetive action
provisons of the ViethamEraV eterans Readjusment Assistance Act, and the regulaions issued pursuant
thereto, which have been found here to have been violated.

SO ORDERED
A
LARRY W. PRICE
Adminigtrative Law Judge
LWP.map
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